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OPINION OF THE COURT

PER CURI AM

Anderson Pol eon was charged in the Territorial Court wth
negl i gent operation of a vehicle pursuant to V.l. CobE ANN. tit. 20,
8§ 503. In this appeal arising out of that traffic matter, the
followi ng issues are presented for review First, whether this

appeal was tinely filed. Second, whether there is sufficient
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evi dence to support the judgnment of conviction beyond a reasonabl e
doubt. Third, whether the trial court abused its discretion by

excluding testinony of Police Oficer Akil Newton.

I. FACTS

At approximately 4:30 a.m on March 26, 1999, Police Oficer
Ander son Pol eon (“appellant” or “Poleon”) was operating a police
vehicle in an easterly direction on Queen Mary’s Hi ghway in the
vicinity of Sun Self Storage and MDonal d’s Restaurant. Pol i ce
O ficer David Stephens (“Stephens”) was a passenger in the vehicle
oper at ed by Pol eon.

Jose Rivera (“Rivera”) entered onto Queen Mary’s Hi ghway from
North Shore Road through the green traffic light at the
intersection, and was driving in an easterly direction ahead of
Pol eon. No vehicles were approaching in the westbound | ane.
Shortly thereafter, Poleon, who had been traveling east on Queen
Mary’ s Hi ghway, al so passed through the traffic light. As Pol eon
travel ed through the green traffic light with neither a siren nor
flashing lights, he saw Rivera’s vehicle ahead. Poleon and Rivera
presented two different scenari os.

Rivera testified that although he did not come to a full stop
before turning, he yielded with his right turn signal on before

attenpting to proceed across the westbound | ane. Pol eon attenpted
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to overtake Rivera as he was turning into the westbound | ane, and
Pol eon’s right front bunper collided with the Rivera’ s left rear
bunper. (Appendix of Appellant (“App.”) at 26.)

Pol eon’s witness, Stephens, testified that he saw Rivera' s
vehicle noving in an easterly direction on the | eft shoul der of the
road as though he was going to turn left into McDonald s. Pol eon
attenpted to overtake in the eastbound |ane. Instead of turning
| eft, however, Rivera nmade a sudden right turn fromthe shoul der of
the road into the eastbound | ane attenpting to cross the westbound
|l ane toward Sun Self Storage. Pol eon applied the brakes, but
collided into the rear driver’s side of Rivera s vehicle. Upon
i npact, Rivera's vehicle traveled about 100 feet, and Poleon’s
vehicle slamred into a tree on the shoul der of the eastbound | ane.

The Governnent of the Virgin Islands (“governnent”) charged
Pol eon with negligent driving in violation of 20 V.I1.C § 503.
After a bench trial on March 23, 2000, the trial judge found that
Pol eon had been negligent in operating his vehicle and entered

judgnment in favor of the governnent. This appeal foll owed.

IT. DISCUSSION
A. Jurisdiction and Standards of Review
This Court has appellate jurisdiction to review judgnments and

orders of the territorial court “inall crimnal cases in which the
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def endant has been convicted, other than on a plea of guilty.” 4
V.1.C. 8 33; Section 23A of the Revised Organic Act of 1954.1

The appropriate standard of review is whether the trial
court’s finding of negligence is clearly erroneous. Arroyo V.
Bradshaw, Civ. No. 1998/159, 2000 W. 1738388, at *1 (D.V.l. App.
Div. Jun. 1, 2000) (citing Government of the Virgin Islands v.
pant, 30 V.1. 259, 262 (D.V.1. App. Div. 1994)). *“Findings of fact
shall not be set aside unless clearly erroneous and due regard
shall be given to the opportunity of the territorial court to judge
the credibility of the witness.” 4 V.I1.C. 8 33. This appellate
court may not substitute its own findings, but may only assess
whet her enough evidence existed to support the |ower court's
findings. Arroyo, 2000 W. 1738388, at *1; Francis v. Emery Constr.
Mgt. Co., 11 V.I. 74 (D.V.|. App. 1974).

W review the trial judge's decision to exclude the |ay
opinion testinony of Police Oficer Akil Newton (“Newton”) for
abuse of discretion. See Government of the Virgin Islands v.
Sampson, 42 V.|. 247, 94 F. Supp. 2d 639 (D.V.I. App. Div. 2000).
Questions of law are subject to plenary review Ambrose V.

National Foods Discount, 42 V.|I. 229 (D.V.l. App. Div. 2000).

1 The Revised Organic Act of 1954 is found at 48 U S.C. § 1613a
(1994), reprinted in V.|l. Cobe Awn., Organic Acts, 73-177 (codified as
anended) (1995 & Supp. 2000) (preceding V.lI. Cope Awn. tit. 1) ["“Revised
Organic Act”].
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B. This Appeal is Timely.

The judgnment at issue in this mtter was entered on March 23,
2000. Appellant filed his notice of appeal on April 5, 2000.
I nexplicably, the | ocal government woul d rather apply federal rules
than the Virgin Islands Rules of Appellate Procedure, which this
Court pronul gated on Novenber 1, 1998, to govern the procedure in
all appeals fromthe Territorial Court to the Appellate Division of
the District Court of the Virgin lIslands. See V.I. R AprP. P. 1(d)
("These Rul es are promnul gated pursuant to the authority granted by
V.l. Code Ann. tit. 4, 88 33 & 34, as enabled by section 23A(a) &
(b) of the Revised Organic Act of 1954; 48 U.S.C. § 1613a (a) &
(b)."). The Virgin Islands Rules of Appellate Procedure were
pronmul gated as “a conprehensive and self-contained set of rules
governing appeals from the Territorial Court to the Appellate
Division [designed] . . . to reduce, if not elimnate, any
conf usi on caused by inconsi stencies and outright conflicts between
the tine cal cul ati ons applicable to proceedings in the Territorial
Court wunder its Rules and FRAP.” See Government of the Virgin
Islands v. O’Garro, 190 F.R D. 168, 170 (D.V.l1. App. Dv. 1999
(finding that appellant’s notice of appeal filed before Novenber 1,
1998 was untinely pursuant to FED. R ApPP. P. 26(a), but that appeal
woul d have been tinely if filed after the pronul gati on of the | ocal

appel late rules) (Mwore, J., concurring).
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At the tinme this appeal was filed, Rule 26(a) of the Federal
Rul es of Appellate Procedure required that internedi ate Saturdays
and Sundays be counted in conputing the ten-day appeal period,
whereas Rule 16(b) of the Virgin Islands Rules of Appellate
Procedure excluded internediate Saturdays, Sundays and | egal
hol i days for periods of |less than eleven days.? Obviously, this
appeal is tinmely if conputed pursuant to V.I. R Arp. P. 16(b), but
not if calculated per FED. R ApP. P. 26(a).

Even before the proposed anendnment to the tinme cal cul ati ons of

Rul e 26, discussed bel ow, the Federal Rul es of Appellate Procedure

al ready had
| ost sonme of the uniformty that they were designed to
achieve. In many respects, the practitioner will find
practices differing fromcircuit to circuit. . . . To

find those differences, counsel nust exam ne not the
supposedly uni form Appellate Rules, but the parochial
rules of the <circuit before which he or she is

2 The Virgin Islands Rul es of Appellate Procedure provide in

rel evant part that:

(b) Computation of Time. For purposes of the Appellate
Di vision, in conputing any period of tinme prescribed or allowed by
these Rules, by an order of the Court, or by any applicable
statute, the day of the act, event, or default from which the
desi gnated period of time begins to run shall not be included.
The | ast day of the period so conputed shall be included, unless
it is a Saturday, a Sunday, or a legal holiday, or, when the act
to be done is the filing of a paper in court, a day on which
weat her or other conditions have made the office of the Cerk of
t he Appellate Division inaccessible, in which event the period
runs until the next day which is not one of the aforenentioned
excl uded days. When the period of time prescribed or allowed is
less than eleven days, intermediate Saturdays, Sundays and legal
holidays shall be excluded in the computation.

V.. R Aer. P. 16(b) (enphasis added).
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practi ci ng.
16A CHARLES A, WRIGHT, ARTHUR R MLLER & EDWARD H. COOPER, FEDERAL
PRACTI CE AND PROCEDURE 8§ 3993 (3d ed. 1999).

I n August 2000, the Advisory Committee on Appellate Rul es of
the Conmttee on Rules of Practice and Procedure of the Judicial
Conference of the United States proposed an anendnent which woul d
conform FED. R AppP. P. 26(a)(2) to V.I. R App. P. 16(b) by
excluding Saturdays, Sundays, and legal holidays from the
conputation of tine when the period is |less than el even days. The
proposed conmittee note to subdivision (a)(2) gives the reason for
t he anendnent as foll ows:

The Federal Rules of Civil Procedure and t he Federa

Rul es of Crim nal Procedure conpute tine differently than
the Federal Rules of Appellate Procedure. Fed. R Gv.
P. 6(a) and Fed. R Crim P. 45(a) provide that, in
conputing any period of tinme, “[w hen the period of tinme
prescribed or allowed is | ess than 11 days, internediate
Sat ur days, Sundays, and | egal holidays shall be excl uded
in the conputation.” By contrast, Fed. R App. P
26(a)(2) provides that, in conputing any period of tine,
a litigant should “[e]xclude internediate Saturdays,
Sundays, and | egal holidays when the period is | ess than
7 days, unless stated in cal endar days.” Thus, deadlines
of 7, 8, 9, and 10 days are calcul ated differently under
the rules of civil and crimnal procedure than they are
under the rules of appellate procedure. This creates a
trap for unwary litigants. No good reason for this
discrepancy is apparent, and thus Rule 26 (a) (2) has been
amended so that, under all three sets of rules,
intermediate Saturdays, Sundays, and legal holidays will
be excluded when computing deadlines under 11 days but
will be counted when computing deadlines of 11 days and
over.

FED. R App. P. 26(a) (amend. proposed Aug. 15, 2000) (enphasis



Poleon v. Government of the Virgin Islands
D.C. Crim App. No. 2000/033

Opi nion of the Court

Page 8

added) .

Al t hough sonmewhat ahead of its time, this Court elim nated
this trap for unwary litigants, harnonizing its appellate rule with
all the other rules of procedure® by excluding internediate
Sat urdays, Sundays and legal holidays in V.I. R AppP. P. 16(b).
The local rule is a valid exercise of the Court's authority. For
t he above-stated reasons, we hold that Poleon’s notice of appea
was tinely filed.

C. The Evidence was Sufficient to Find Poleon Guilty of Negligent
Operation of a Motor Vehicle.

Pol eon contends that because a violation of 20 V.1.C. 8§ 503 is
penal in nature, the governnent has the burden of not only
rebutting the presunption of innocence, but al so of convincing the
trier of fact of guilt beyond a reasonabl e doubt. Poleon further
contends that the judgnment of conviction is not supported by the
evidence since the evidence of the defective braking was
uncontested, and the trial court could not find beyond a reasonabl e
doubt that Pol eon operated the vehicle in a negligent nmanner. The
government argues that Poleon’s conviction is supported by the
evi dence beyond a reasonabl e doubt.

The Virgin Islands Code provides in relevant part that:

3 For exanple, the rules of the Territorial Court provides that

"[w] hen the period of tine prescribed or allowed by these rules is |less than
el even days, internedi ate Saturdays, Sundays and holidays shall be excluded in
the conputation.” TerrR Cr. R 9.
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It shall be unlawful for any person to operate a notor
vehicle in a negligent manner over and along the public
hi ghways of this Territory. . . . in such a manner as to
endanger or be likely to endanger any person or property.

20 V.1.C. 8 503. The trial judge |listened to the testinony of the
W t nesses, exanm ned the argunents of both parties, and was in the
best position to weigh witness credibility. He found in rel evant
part as foll ows:

The witness Rivera was traveling fromwest to east on the
Queen Mary Highway in the vicinity of the LaReine-
McDonal d gas station. The defendant was traveling west
to east somewhat to the rear of the witness Rivera. That
the defendant attenpted to overtake the witness Rivera
and failed to observe that witness R vera had on a right
turn signal.

Wien the witness Rivera made his right turn, the
defendant ran into the rear of wtness Rivera[’s]
vehi cl e. And | make that conclusion from several
factors.

Nunber one, the testinony of Oficer Poleon would
indicate that after he pass[ed] through the |ight at the
LaRei ne intersection he saw a vehicle that he descri bed
as being off on the shoul der of the road and he attenpted
to overtake it when the vehicl e made a sudden ri ght turn.
If the vehicle is off the shoulder of the road, Oficer
Pol eon[’ s] vehicle would not be in the westbound | ane.
Because if the vehicle is off the shoul der of the road,
there would be no reason for him to go over in the
west bound | ane. He could continue in his | ane of travel.

| find that the defendant Rivera was in the
east bound | ane and Oficer Poleon attenpted to overtake
his vehicle when the witness Rivera made the right turn
causing O ficer Poleon to react and turn to the left to
avoid hitting the witness R vera s vehicle, thereby
hitting it in the left rear while both vehicles were in
t he west bound | ane.

| find that the cause of the accident was the
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defendant’s failure to observe the right turn signal

which is [sic] not been denied in this case, on the

vehicle operated by M. Rivera. And therefore, he did

not maintain the proper control, seeing the vehicle

making a right turn, and he collided into the rear.

| find the defendant guilty as charged.
(App. at 65-66.)

To satisfy the elenments of the statute the governnent had to
prove beyond a reasonable doubt that Poleon operated a notor
vehicle in a negligent manner over and al ong a public hi ghway, and
that the he operated the vehicle in such a manner as to endanger or
be likely to endanger any person or property. See Government of
the Virgin Islands v. Ruiz, 20 V.I1. 439, 442-43 (Terr. C. 1984).
The governnment met its burden of proof in this case, and we reject
Pol eon’s argunent that the governnent had to prove beyond a
reasonabl e doubt that the brakes were not defective. The record
before this Court is devoid of any facts which create a definite
and firm conviction that a m stake has been commtted in finding
Pol eon guilty of the negligent operation of a vehicle. The trial
judge resolved evidentiary conflicts against Poleon, and that

decision is not clearly erroneous.

D. The Trial Judge Did Not Abuse His Discretion by Excluding
Testimony of Lay Opinion Witness, Police Officer Akil Newton.

Pol eon relies upon Federal Rules of Evidence 401 and 403 to
argue that the trial judge abused his discretion in excluding

Newt on’ s testinmony. The governnent counters that when “eval uat ed
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in the light of facts that are consequential to the action and in
i ght of |ogic and experience,” Newton' s testinony woul d have been
too renote and dissimlar to be probative of the offense charged.
(Reply Brief of Appellee at 16-17 (citation omtted).)

Rel evant evi dence i s “evi dence havi ng any tendency to nmake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it would be
wi t hout the evidence.” FED. R EviD. 401. Mor eover, rel evant
evidence “may be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or delay, waste of time, or needless presentation of
cunul ati ve evidence.” FebD. R EvibD. 403.

On direct exam nation by defense counsel, Newon testified
that while on patrol wth the police departnent he drove a 1998

Chevy Bl azer, and the follow ng di scussi on ensued:

Q Did you have an occasion to be involved in an
accident in one of those vehicles?

A Yes.

Q Tell the Court-—
MR. CARR: bj ection, Your Honor.
THE COURT: What is the rel evancy?

MR. WEBSTER: The relevance, Your Honor, is
that ny client is charged with failure to naintain proper
control of a vehicle, not the charge of negligent
driving. And this officer is going totell you he drives
one of those vehicles. He got involved in an accident in
one of those vehicles because the anti system-- the anti
brakes system | ocked up causing the car to careen.

THE COURT: It is not relevant to this

case.

MR. WEBSTER: It is relevant to the defense.
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THE COURT: It does not involve the sane
vehi cl e.

(Brief of Appellant at 51-52.)

This Court nust review evidentiary rulings for abuse of
discretion, giving the trial judge substantial discretion when
striking a Rul e 403 bal ance. Hurley v. Atlantic City Police Dept.,
174 F.3d 95, 110 & n.10 (3d Cr. 1999). A trial judge's decision
to admit or exclude evidence under FED. R EviD. 403 may not be
reversed unless it is arbitrary and irrational. 1d. (citing U.S.
v. Eufrasio, 935 F.2d 553, 572 (3d Cr. 1991); Bhaya v.
Westinghouse Elec. Corp., 922 F.2d 184, 187 (3d Cir. 1990)). “An
abuse of discretion is a clear or obvious error of judgnent that
must affect substantial rights, and not sinply a different result
whi ch can arguably be obtai ned when applying the lawto the facts
of the case.” Allen v. Allen, 118 F. Supp. 2d 653, 656 (D. V.I
App. Div. 2000). "Even if such abuse of discretion is found
reversal is not warranted if the error was harm ess.” I1d. at 656-
57 (citation omtted).

In this bench trial, the judge was the fact finder, and this
appel late court will not overl ook the substantial discretion trial
judges have in making Rule 403 determ nations. The Court finds
that the trial judge did not err in excluding Newon’'s testinony on

the basis of relevance. Mor eover, assum ng arguendo that the
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testinmony was relevant, its exclusion was harnl ess.

III. CONCLUSION
For the reasons stated, this Court affirnms the Judgnent
agai nst Ander son Pol eon.

DATED this 3 day of January 2002.

ATTES ST:
WILFREDO F. MORALES
Clerk of the Court

/s/

By: Deputy Clerk



